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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

FOR THE NINTH CIRCUIT.

EDNA E. WATElEiBURY,

Appellant,

vs.

REBECOA McKINNON,

A^ppellee.
'

Brief of Appellant.

STATEMENT OF THE OASiE.

This action was begun by the appellee in the United

States Circuit Court for the District of Montana, to

foreclose a mortgage. The bill alleges that the defend-

ant (who is the appellant) made, executed and deliv-

ered to complainant her certain promissory note in

writing; and that the defendant also made, executed and

delivered to the complainant her certain mortgage, cov-

ering certain real property in Deer Lodge County, Mon-

tana, to secure the payment of the said promissory

note, a copy of said note and mortgage being set out

in the bill.

The bill further alleges that the interest upon the

said promissory note had been paid to and until the 23d

day of December, 1903; that complainant had been re-
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quired to pay certain premiums for insurance which un-

der the terms of the mortg-age are a charge on the prop-

erty; and that there is a balance due, owing and un-

paid from the defendant to the complainant upon the

said promissory note, and that there has been* a de-

fault in the conditions of the morts"ao;e.

The bill contains no allegation that the complainant

is the owner or holder of the said note or of the said

mortgage. (T. 2-9.)

The answer of the defendant admits that she signed

the note and the mortgage set out in the complainant's

bill; that the interest had been paid thereon to and un-

til the 23d day of December, 1903; and that she has not

kept said property insured. She denies, however, any

delivery either of the said note or of the said mortgage

to the complainant. The answer also denies that com-

plainant paid any sums for insurance and that any bal-

ance remains due and unpaid from the defendant to the

complainant; and alleges that the complainant was,

at the time of the execution of the said note and mort-

gage, and now is, a citizen and resident of the Domin-

ion of Canada. That at the said time and at all times

since to and until on or about the da}' of May,

1903, one A. C. McKinnon was a citizen of the State of

Montana and a resident of Deer Lodge County in said

State. That the entire sum of money loaned to the de-

fendant, and which formed the consideration of the

said promissory note, was the money of the said A. C
McKinnon, and was advanced and loaned to the de-

fendant by him and upon his own account; and that



the amount stated in the bill as being the principal of

said promissory note was in fact loaned to defendant

by the said A, O. McKinnon.

That the comiDlainant at the said time did not have,

and has never- since acquired, any interest in the said

money so loaned to the defendant, or in the note or

mortgage signed by the defendant; and that said note

was without consideration passing from the complain-

ant to the defendant. That the said A'. O. McKinnon

was not acting, at the time of the signing of the said

note and mortgage, as the agent of the said complain-

ant, and he has never since been acting in such capacity

or on behalf of tlie said complainant, but was at all

times acting in his own behalf.

That the said A. C McKinnon caused the said pre-

tended note and mortgage to be executed in the name

of the complainant, a non-resident of the State, for the

purpose of defrauding the revenues of the county of

Deer Lodge and of the State of Montana, and to pre-

vent the same being listed for taxation, and to escape

taxation thereon; and tliat by reason of the execution

of the said note and mortgage to the said complainant

instead of to the said A. O. McKinnon, the said A. C.

McKinnon has at ^11 times avoided the payment of any

and all taxes upon the same, and has prevented the

same being listed for taxation or taxed.

The answer contains no denial of the payment of

insurance upon the said property and contains no alle-

gation of the repayment of any sum so paid, and no

allegation of paj^ment of any part of the principal
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named in the said promissory note, or of the money

loaned by the said A. C. McKinnon, and contains no

allegation of the payment of any interest thereon sub-

sequent to the 23d day of December, 1903. (T. 19-24.)

The complainant excepted to the denials and allega-

tions of the answer above set forth, excepting the de-

nial of payment by complainant of the insurance and

that a balance remained due, owing and unpaid from

the defendant to the complainant, upon the gTound

that the said matters excepted to are impertinent and

scandalous and should be expunged from the answer.

(T. 28, 29.)

The said exceptions were heard by the Court and an

order made sustaining the same. (T. 30.)

The complainant thereafter filed the general replica-

tion. (T. 37, 38.)

Thereafter a decree was made in favor of the com-

plainant for the foreclosure of the mortgage, as prayed

for in the bill. (T. 39-13.)

The defendant has prosecuted this appeal from said

decree.

SPECIFICATION OF ERRORS RELIED UPON.

First.—The Court erred in sustaining the exceptions

of the complainant to the answer of the defendant.

Second.—The Court erred in deciding that the fact that

the complainant was not the owner of the note and mort-

gage sued upon did not constitute a defense to the com-

plainant's alleged cause of action.



Third.—The Court erred in deciding that the fact that

the complainant was not the holder of the note and mort-

gage sued upon, did not constitute a defense to the com-

plainant's alleged cause of action.

Fourth.—The Court erred in deciding that the fact that

the note and mortgage sued upon were never delivered by

the defendant to the complainant did not constitute a de-

fense to the complainant's alleged cause of action.

Fifth.—The Court erred in deciding that the fact that

the said note and mortgage were without any considera-

tion whatever passing from the complainant to the defend-

ant did not constitute a defense to the complainant's al-

leged cause of action.

Sixth.—The Court erred in deciding that this suit would

be allowed to be maintained by the complainant notwith-

standing the fact that one A. C. McKinnon, who was at

all times mentioned in the complaint a resident of the

county of Deer Lodge and State of Montana, was in reality

the owner and holder of the note and mortgage sued upon,

and that the whole consideration therefor passed from the

said A. C. McKinnon to the said defendant; and that the

said A. C. McKinnon caused the said note and mortgage

to be made in the name of the complainant, who was then

and there a resident of the town of Wallaceburg, Province

of Ontario, Dominion of Canada, for the purpose of avoid-

ing taxation upon said note and mortgage, and of defraud-

ing the revenue laws of the State of Montana and county

of Deer Lodge; that he thereby did in fact fraudulently

avoid the said revenue laws.
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Sevontb.—The Court erred in deciding that this suit

could be maintained by complainant notwithstanding the

fact that the said note and mortgage were in fact owned

and held by one A. C. McKinnon, who was a resident of

the county of Deer Lodge and State of Montana at all

times mentioned in the bill of complaint, and that he

caused the same to be made in the name of the complain-

ant, who was at all of such times a citizen and resident

of the province of Ontario, Dominion of Canada, in viola-

tion of the laws of the State of Montana, and for the

purpose of avoiding such laws and evading the liability

of the said A. C. McKinnon to pay taxes upon the said

note and mortgage.

Eighth.—The Court erred in ordering a decree in favor

of the complainant and against the said defendant.

Ninth.—The Court erred in making and entering a de-

cree in favor of the complainant.

ARGUMENT.

The question of whether or not the decree appealed

from can stand, it is plain, must rest upon whether or not

the Court erred in sustaining the exceptions of the com-

plainant. The exception admitted the truth of the mat-

ters excepted to; and when the matters excepted to were

expunged no issue of fact remained.

The denial of the allegations contained in the bill, to

the effect that the money paid for insurance had been paid

by complainant, and that a sum of money was due and

owing by the defendant to the complainant, were not ex-

punged; but the question was presented to the Court in



passing upon the exceptions whether or not, under the

circumstances alleged, in the matters excej^ted to, a sum

did remain due and owing from the defendant to the com-

plainant.

The Court in fact decided, in i3assing ui)on the excep-

tions, that the sumi alleged by the bill to be due and owing

was in fact due and owing by the defendant to the com-

plainant ; and if the decision of the Court in sustaining the

exceptions was correct, then the complainant was entitled

to a decree upon the bill and answer.

The filing of the general replication did not change

the situation and after the exceptions were sustained the

case was one which did not permit of any proof uj)on the

part of the defendant, and required none upon the part

of the complainant.

Point 1. Complainant is not the otvner or holder of

the note or mortgage sued upon and has no interest there-

in. She iSj therefore, not entitled to maintain an action

thereon.

A portion of the ansvrer expunged, and the truth of

which is therefore admitted, reads as follows:

"The said complainant at the time of the execution

"of the said pretended note and mortgage had no in-

"t'^'^est therein whatsoever, nor has she at any time

"sill" ^ acquired, nor has she now, any interest there-

"in." (T. 22, 23.)

Our contention in support of this point is in no way

based upon the fact of the illegality of the transaction

which is made the basis of this suit, or upon the fact tliat

such transaction, in the form it took, was expressly i)ro-
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hibitod 1>3' the laws of Moutaiia, nor upon the fact that said

traiisiiction routravened public policy and was in fraud

of the revenue laws of the State of Montana.

Admitting- for the moment and for the purpose of ar-

gument, only, that the purpose of the said A. C. McKiu-

non in causing- such note to contain the name of the

complainant as payee was entirely innocent; still the

action cannot be maintained in the name of the com-

plainant unless she is the owner or holder of the note

and mortgage.

The theory of the complainant is that even though

the entire consideration for the note passed from said

A. C. McKinnon, and the note passed directly from the

defendant into his hands where it afterwards at ail

times remained, and that in said matter he was acting

entirely for himself and without the knowledge or as-

sent of the complainant, and that the proceeds of any

recovery would belong absolutely to said A. C. McKin-

non and not to the complainant, still this action may

be maintained in the name of complainant, on behalf

of said A, C. McKinnon, who is the real party in in-

terest.

If the suit had been brought in the State court, in

determining the question, we would have looked to the

Montana statute applicable, but such statute can have

no application to a suit brought upon the equity side

in a federal court. There the question is to be deter-

mined by the practice of the High Court of Chancery

of England as it existed at the time of the adoption of

the constitution, except as it mav have been modified
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by Act of Congress or by rules promulgated hj the Su-

preme Court, and according to that practice a suit can-

not be maintained by one person for the benefit of an-

other, but must always be brought in the name of the

real party in interest.

Kellam vs. Sayre, 3 S. E. 589,

was a suit in equity brought by one person as plaintifi

for the use and benefit of another. The plaintiff re-

covered judgment, and upon appeal it was held that the

action should have been brought in the name of the real

party in interest, and since the proper parties were not

before the Court no proper decree could be made. Upon

this point the Court said:

"There is no such thing in equity as bringing a

"suit in the name of one party for the use of an-

"other. Equity deals with the real parties in in-

"terest."

The decision in the case last cited was reaffirmed in

the recent case of

Bank vs. Cook, 46 S. E. 1026,

decided March 8, 1904. We quote from the opinion in

that case as follows:

"Tiiis cause falls clearly vv'ithin the rulings of

"this court in Kellam vs. Sayre, 3 S. E'. 589, where

"it is held: A suit in equity cannot be brought in

"the name of one party for the use of another; and

'"where a judgment at law was recovered in the

"name of A for the use of B, and afterwards A
"brought a chancery suit in his ov/n name for the

"use of B, a judgment creditor, and B was not a
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''party to the suit, and a decree was rendered eu-

"forciug said judgment lien, it was reversed for

"want of proper parties."

To the same effect, see also.

Elder vs. Jones, 85 111. 384,

Kitchius vs. Harrall, 54 Miss. 474, and

McClaskey vs. O'Brien, 16 W. Va. 791.

The cases cited above are cases in which the plaintiff

had some interest in the cause of action, which was at-

tempted to be asserted, though not the party benefici-

ally interested. The facts of this case are even stronger

against this suit being maintained by the complainant.

The complainant here, according to the matter ex-

punged and which is thereby admitted as true, is abso-

lutely without any interest whatever in the cause of

action attempted to be asserted. She is not in a posi-

tion to maintain a suit even though the equity practice

permitted the maintenance of a suit in the name of one

person for the benefit of another.

J. C Bohart Commission Co. vs. Buckingham, 64

Bac. 627.

EJg vs. Hoff, 63 Bac. 37.

In the case of

Sheldon vs. Bruessner, 35 Bac. 202,

tlio complainant, wiio lived in Kansas, loaned a sum of

money to the defendant, receiving a note therefor in his

o'vn ]iame; and in order to avoid the payment of taxes

thereon he subsequently transferred the same to his

father, who resided in Missouri. The note was secured
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by a mortgage upon lands situated in Kansas. A suit

was brought to foreclose the mortgage in the name of

the father, who resided in Missouri. It was pleaded, by

way of defense, that the father was not the holder or

owner of the note or mortgage and it was denied that

he had any interest therein; the allegation being that

the transfer to him was colorable only and without con-

sideration. The Court held that the action could not be

maintained, and in passing upon the matter considered

that it was not necessary to determine whether or not

the plaintiff participated in the fraudulent intent of his

son, who had transferred the note in order to avoid

taxation; it being sufficient to defeat the action, if as a

matter of fact, the father did not have any knowledge

of the alleged transfer and his name was used to collect

the note and mortgage without his consent.

Brown vs. Newell, 41 S. EL 835,

was a suit brought by the plaintiff to foreclose a mort-

gage. Various lienholders were made defendants and it

was undertaken to establish in one suit the rights and

priorities of the different parties.

It appeared that the defendant Newell executed a

note payable to defendant Hardin, and that the note, be-

fore being signed by Newell, had been endorsed by the

defendant Hardin to the defendant Oooley, and the note

when signed by defendant Newell was in fact delivered

to the defendant Cooley. The consideration for the

making of this note was the cancellation of a note pre-

viously given by the defendant Newell to the defendant
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Cooley for the same amount as the principal of the note

first mentioned. Both of these notes were secured by

mortgages. Tlie second mortg-age was assigned to the

defendant Cboley at the same time that the second note

was assigned. Neither the second note or mortgage

ever got into the possession of the defendant Hardin.

In the suit brought the defendant Oooley sought to have

the second mortgage declared a second lien upon the

property mortgaged and to have a foreclosure of the

same. It appears that two defenses were interposed to

such foreclosure. The first was that the defendant

Coolev had had this note and mortgage made in the

name of the defendant Hardin in order to avoid taxa-

tion; and the Sf^cond defense was that there had been no

actual delivery of the note to the payee therein named or

of the mortgage to the mortgagee, and that the defend-

ant Cooley was not the ovrner or holder of them. This

second defense was sustained by the trial Court. Upon

appeal there was a divided court; the majority of the

court holding that as a matter of fact the defendant

Cooley, in having the note and mortgage made in the

name of the defendant Hardin, was without any design

to avoid taxation; and the question as to whether or not

Oooley was the owner or holder of the note and mort-

gage which he sought to have enforced does not appear

to have received their attention.

Certain members of the court disagreed with the ma-

jority of the court upon the question of fact as to the

purpose of the defendant Cooley in having the note and

mortgage executed in the name of the defendant Har-
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din, and found as a fact that bis purpose in so doing was

to avoid taxation.

They also refer to the further question of whether or

not the defendant Oooley was the owner or holder of the

note and mortgage sued upon. Upon this point they

say:

"The testimony shows that the appellant

"(Cooley) by false and fraudulent representations

"induced Newell to sign that note and mortgage to

"Hardin, and that there was no consideration what-

"oYer moving between Newell and Hardin, as

"Newell never owed Hardin a cent of money on any

"account whatsoever; that the note and mortgage

"were never in fact delivered to Hardin, and that

"the note was signed by Newell after the assign-

"ment endorsed upon the blank note was signed by

"Hardin. Under these facts the conclusion seems

"inevitable that Hardin was a mere figure-head,

"and that he never was in fact the legal owner of

"either the note or mortgage."

Their conclusion is that Cooley is not entitled to

foreclosure.

Point 2. There ivas no delivery of the note and mort-

gage to the complainant^ and consequently there is no right

of action in favor of the complainant for their enforce-

ment.

Our contention here, as in support of point 1, is not

in any way based upon the fact that the transaction

forming the basis of this suit is illegal, in fraud of

the revenue laws of the State, prohibited by statute,
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auil Id contravention of public policy. Our argument

here assumes the absence of all of these facts.

A portion of the allegations of the answer expunged,

after alleging that the loan, which constitutes the prin-

cipal of the note sued upon, was in fact made by one

A. C. McKinnon, and that the complainant had no in-

terest therein, continues as follows:

"Neither was said note and mortgage or note or

"mort,gage ever delivered to the said complainant,

"and the said A. C. McKinnon was not ther^ neither

"has he since said execution been, acting as the

"agent or on behalf of the said complainant; but

"was then acting and at all times acting in his own
"behalf." (T. 23.)

There being no delivery to the complainant; the note

and mortgage sued upon were without any validity

whatever. As long as a bill or note has not been de-

livered, it is a nullity.

Tiedeman, Commercial Paper, sees. 34, 34A.

The fact of non-delivery admits of no discussion, since

it is expressly admitted upon the record that there

was no delivery. The effect of the admission is that

there was no delivery to the complainant, either actual

or constructive. It could not be argued, however, even

in the absence of this express admission, that there had

been any constructive delivery to the complainant; be-

cause the possession of the note was given to the said

A. 0. McKinnon; because it also stands admitted upon

the record that the said A. C. McKinnon was acting
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in his own behalf and not as the agent of the complain-

ant, and there could, therefore, be no assent upon the

part of the complainant to such form of delivery, and

therefore, on her part, no acceptance of the contract.

Point 3. Tlie transaction loJiich forms the hasis of this

suit is expressly prohihited hy statute, and the suit, there-

fore, cannot he maintained.

As has been stated above, the said K. C. M'cKinnon,

who was a resident of Deer Lodge County, Montana,

made a loan of money to the defendant and took a note

for its repayment, secured by a mortgage upon lands

situated in said Deer Lodge County; the note, how-

ever, being made payable to the complainant, a resi-

dent of Canada, in order to prevent its being listed for

taxation in said Deer Lodge County. These facts are

alleged in the portions of the answer expunged by the

order sustaining the exceptions of the complainant,

and stand admitted upon the record.

By

Sec. 3670, Mont. Polit. Code,

all i)roperty is made subject to taxation, and by

Sec. 3680, Mont. Polit. Code,

it is expressly declared that the term ''property," as

used in section 3670', shall include solvent debts owing

to a person, either secured or unsecured.

Se:- .3700, Mont. Polit. Code,

makes it the duty of the assessor of each county to an-

nually ascertain the names of all taxable inhabitants

and all property in his county subject to taxation, -and



16

must assess such property to the persons by whom it is

owned. And by

Sees. 3724, 3725 and 3726, Mont Polit. Code,

the assessor must prepare an assessment-book, which

must be completed before the second Monday in July;

and must contain a list of all of the property within

his county subject to taxation.

By the terms of

Slecs. 3702, et seq., Mbnt. Polit. Code,

the assessor of the county is required to obtain from

all of the resident tax-payers a list of the property

ovrned by them subject to taxation; and is to require

from each tax-payer an affidavit to the effect that he

has not placed any property out of the county or out

of his possession for the purpose of avoiding any assess-

ment upon the same, or for the purpose of making such

statement.

Sections 774 to 776, inclusive, Mont. Penal Code, are as

follows

:

"Sec. 774. Every person who willfully obstructs

"or hinders any public officer fromj collecting any

"revenue, taxes, or other sums of money in which this

"State is interested, and which such officer is by law

'empowered to collect, or who obstructs or hinders

"any public officer in the discharge of his duty, is

"guilty of a misdemeanor."

"Sec. 775. Every person who unlawfully refuses,

"upon demand, to give to any county assessor a list

"of his property subject to taxation, or to swear to

"such list, or who gives a false name or fraudulently

"refuses to give his true name to any assessor, when
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"demanded by such assessor, in the discharge of his

"official duties, is guiltj^ of a misdemeanor."

"Sec. 776. Every person who, in making any state-

"ment, not upon oath, oral or written, which is re-

"quired or authorized by law to be made, as the basis

"of im,posing any tax or assessment or of an applica-

"tion to reduce any tax or assessment, willfully states

"anything which he knows to be false, is guilty of a

"misdemeanor."

The act of the said A. C. McKinnon in having the note

made payable to his sister, a resident of Canada, in order

to avoid taxation, of course, made him liable for punish-

ment for the crime defined by

Sec. 774, Mont. Polit. Code, supra.

If the note had been made payable to himself, and it so

appeared of record in Deer Lodge County, he could not,

with safety, have made the affidavit required by the as-

sessor without including this mortgage in the property

which he owned, for the reason that his false statement

with regard to the same would have been detected. By

having the note made payable to his sister, a non-resident,

he hindered a public officer from collecting a tax, and made

himself liable for punishment for the crime defined by

said section 774.

The penalty for the violation of this section is provided

for by

Sec. 19, Mont. Penal Code.

The fact that a penalty is prescribed implies a prohibi-

tion, and the statute is therefore to be read as though the

acts which make a person liable under the statute were

in express terms prohibited.
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The proliibitcd act is a very essential part of the trans-

action whicli is the foundation of this suit. It is not in

any way collateral to the contract which is sought to be

enforced, but it is an essential ingredient of the same.

If the said A. C. McKinnon had taken a mortgage in

his own name, for money loaned, the transaction would,

of course, have been in no way subject to criticism. But

that is not the contract which is sought to be enforced.

The suit is to enforce a contract made to the comp'ainant

based upon a consideration passing from said A. C. Mc-

Kinnon, and which contract was made to the complainant

in order to carry out the purpose of the said A. C. Mc-

Kinnon to avoid payment of taxes. The Court cannot en-

force this contract without giving its sanction to the il-

legal act upon the part of the said A. C. McKinnon. For

the Court to enforce said contract is to lend its aid to

the said A. C. McKinnon in carrying out his fraudulent

design.

Point 3 will be discussed in connection with point 4.

Point 4. The transaction tvhich forms the basis of

this suit is in contravention of public policy, and for that

reason this suit cannot be maintained.

Our contention in support of this point assumes that

the acts of the said A. C. McKinnon, which form a part

of the transaction which is the basis of this suit, are not

expressly prohibited by law. Our argument proceeds

upon the theory that, even though not expressly pro-

hibited, they are in contravention of public policy. The

provisions of the Montana statute providing for the taxa-
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tion of property', are cited under the preceding point, be-

ing-

Sees. 3670, 3680, 3700, 3702, 3724, 3725, and 3726,

Mont. Polit. Code.

Tlie end and object of these statutes is to provide rev-

enue for the State of Montana. If they were successfully

contravened the government of the State could not be

maintained for lack of the funds necessary for its main-

tenance.

It is admitted that the acts of the said A. C. McKinnon,

in having the note in question made payable to his sister,

were with the express design of avoiding these statutes;

and, as we have pointed out above, the contract sued upon

cannot be enforced without giving the sanction of the law

to these acts. i

From

Cooley, Taxation, 299, note 4,

we quote the following:

"An important principle of the common law may
"also be called an assistant to the collection of taxes.

"It is this : That all contracts and arrangements made
"for the defeat or evasion of the revenue laws of the

"country are illegal and the Courts will give the par-

"ties no remedy in respect to them."

From another portion of the same work we quote as fol-

lows :

"There is not only a necessity for taxation but it

"is eminently just and equitable that it should be as

"nearly equal as possible. Hence it is the policy of

"the law to require all property, except such as is
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"specially exempted, to bear its proportion of the

"public burdens. He who saves a smn: of money by

"evading the payment of a tax does exactly the same

"injure' to society as he who steals so much from the

"treasury, and is therefore guilty of as great im-

"morality or as great an act of dishonesty."

From

2 Pom. Eq. Jur., sec. 940,

we quote as follows

:

''The proposition is universal that no action

"arises in equity or at law for an illegal contract.

"Xo suit can be maintained for its specific per-

"formance or to recover the property' agTeed to be

"sold or delivered, or the money agreed to be paid,

"or damages for its violation."

Prom section 935 of the same work, we quote as fol-

lows :

''

"If a contract does unduly interfere with a gov-

"ernmental function or with the relations of a citi-

"zen toward his own government in any of its de-

"partments, whether the interference be direct or

"indirect, such agreement is illegal whatever form

"it maj^ have assumed."

See also,

1 Shars. Bl. Comm., 58, note.

Whether the contract sued upon is prohibited by the

statute or is merely in contravention of the policy of

the law is not important to consider. In either event

it is unenforceable.

Drexler vs. Tyrrell, 15 Xev. 114,

was an action brought to foreclose a mortgage given
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upon lands situated in Virginia City, Nevada, which had

been given to secure a note given by the defendant for

the payment of a sum of money borrowed from L. P.

Drexler & Company of Virginia City, Nevada, but made

payable to J. H. Latham, a resident of California. The

personal representatives of Latham had, before the

commencement of suit, assigned the note and mortgage

to Drexler in whose name the suit was instituted. The

defense was interposed that the note had been made

payable to Latham, a non-resident of Nevada, for the

purpose of avoiding taxation upon the same. The trial

Court found as a fact, however, that there was no such

purpose to avoid taxation, and rendered judgment for

the foreclosure of the mortgage. There being an ap-

peal to the Supreme Court the majority of the Court

reviewing the evidence found as a fact that there had

been such purpose upon the part of the plaintiff to avoid

taxation, and held that the note and mortgage were

void and unenforceable. The opinion of the Court was

not unanimous. The disagreement, however, was upon

the question of fact only. There was no dissent ex-

pressed as to the conclusions of the majority of the

Court as to the law applicable to the facts according

to their findings. There is to be found, in the opinion

in this case, a very clear and learned discussion of the

principles of law applicable to the case. The author-

ities are reviewed at great length and an examination

of the case will show that they fully support the con-

clusion of the Court. The Cburt, in answer to the ar-

gument of the respondent in that case, that the plain-
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tiff bad omitted tlie performauco of nothing required

and had done nothing; prohibited by the statute, ancl that

it coukl not be held that the mortgage contract was ille-

gal or void, after referring to the provisions of the stat-

utes of the State of Nevada providing for the taxation

of property, said:

"Fl'om the foregoing epitome the intent and pol-

"icy of the law are too plain to require a statement.

"They are, that all property within the state, ex-

"cept such as is in terms exempted, shall be taxed.

"It must follow that any contract, arrangement or

"device entered into for the sole purpose of plac-

"ing property, otherv/ise taxable, beyond the opera-

"tion of the revenue law, is directly opposed to the

"only policy of that law. And if there is one stat-

"ute more than another of the policy of which

"courts should not countenance an evasion, that

"one is the revenue law. Upon its proper and legal

"enforcement of life and prosperity of the State de-

"pend; and if one citizen escapes payment of a just

"portion of taxes, the burden that he should bear

"must fall upon others who are already heavy

"laden. It may be admitted that the legislative in-

"tent did not extend beyond the object stated in the

"title, to provide revenue. It is probable that they

"did not stop to consider what would be the result

"of a studied evasion, upon contracts entered into,

"in whole or part, for that purpose. But those

"facts do not change the situation. Their duty

"was to provide revenue by legal enactments; that

"having been done, the duty of enforcing or annul-

"ling contracts according to the facts presented,

"rests ui)on the courts, and if the ca^^e sliov.s a con-

" tract violative of the princii)les of the common law,
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"against statutory provisions, or tlie plain polie\v

"of either, it cannot be enforced in favor of a guilty

"party. A contract may be illegal because the con-

"sitleration was such, or the act to be performed is

"of that character; and it is said, that this mort-

"gage is valid, because 'it was based upon a lawful

" 'consideration, and no principle of public policy or

" 'good morals prohibited its creation.' That it

"would have been legal had it been taken in plain-

"tiff's name, there can be no doubt; but when it

"was executed for the purpose of contravening the

"revenue law, by obtaining the full benefits of the

"loan in this State, without bearing burdens legally

"imposed upon him and other citizens alike, it be-

"came illegal. To say otherwise, would be to af-

"firm a contract entered solely for an avowed il-

"legal purpose."

The facts in the case of

Brown vs. Newell, supra,

are above set forth. In the appellate court there is

but one opinion which considers the law which is to

govern a case where there has been an assignment of

a note or mortgage for the purpose of avoiding taxa-

tion. In the majority opinion of the Court, after stat-

ing their conclusion to the effect that there was no de-

sign upon the part of Cooley to avoid the payment of

taxes, we find the following:

"These conclusions render it unnecessary to con-

"sider the third ground of exception, which may be

"stated that, where the object of a contract has in

"it as an essential part thereof, to evade the pay-

"ment of taxes by one of the parties, it invalidates

"the whole contract."
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As we have said, tlio conclusion of the minority of

the Court was, that as a matter of fact the note and

mortgage in question were caused to be made by Cooley

to Hardin for the purpose, on the part of Cooley, who

furnished the consideration, to avoid taxation; and upon

such finding- of fact their conclusion of law is that the

same was thereby rendered void and unenforceable.

Another case of the same character is that of

Sheldon vs. Pruessner, supra.

The facts of that case are given above. The Court

held that the fact that the mortgagee had attempted

to assign the note and mortgage sued upon to his

father, a non-resident of the State in which the mort-

gagee resided, for the purpose of avoiding taxation,

would prevent the enforcement of the mortgage. These

cases have generallj^ been approved as correct in prin-

ciple by the text-writers.

From

3T Cent. Law J. 313,

we quote as follows:

"No Court Avill lend its aid to a man who founds

"his cause of action upon an immoral or illegal act.

"If, from the plaintiff's own stating or otherwise,

"the cause of action appears to arise ex turpi causa

"for the transgression of a positive law of this

"country, there the Court says he has no right to

"be assisted. It is upon that ground the Court

"goes, not for the sake of the defendant, but be-

"cause it will not lend its aid to such a plaintiff."
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The cases cited above are cited iu tliis article witli

approval. Tliey are also cited with approval in

15 Am. & Eng. Etocyc. L. 762.

A distinction is to be noted between the cases of the

class cited above, and those in which the contract sued

upon may be enforced without assisting in the commis-

sion of an illegal act. Such case arises where the im-

moral or illegal contract is disconnected from the con-

tract sued upon. For example, it has been held that

the mere knowledge of a lender of money that the bor-

rower intends to use it for an illegal purpose will not

prevent a recovery of the money loaned.

Himes vs. Union Savings Bank, 48 S. El 120.

It has also been held that where the plaintiff and the

defendant entered into a partnership to share the

profits and losses from the purchase and sale of certain

stock, and where the defendant, in the conduct of such

business, had been guilty of certain illegal acts in ac-

cepting commissions from both the purchaser and the

seller of the stock, in which illegal acts the plaintiff did

not participate, such illegal acts upon the part of the

defendant were no defense to an action for an account-

ing by the plaintiff.

Van Time vs. Hilands, 124 Fed. 131.

In the two cases last cited there was no illegality or

fraud practiced upon the part of the plaintiff and noth-

ing in the contract w^hich he sought to enforce which

was contrary to public policy or in violation of the stat-
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lite. The illegality practiced by the defendant should,

of course, not be allowed to prejudice the rights of the

phiintiff who did not participate therein.

The present case does not belong to the class in which

are the two cases last cited. This case is a case where

the illegality and fraud are practiced by the plaintiff,

or in any eyent, by the party who is seeking to enforce

the contract. If the purpose of the said A. C. McKin-

non, in haying the note made payable to his sister, had

not been for the purpose of ayoiding taxation and had

not been for any other unlawful purpose, but the money

had been borrowed by the defendant for some illegal

purpose, in which the plaintiff did not participate, the

illegality practiced by the defendant would haye been

no bar to a recoyery by the plaintiff. This important

distinction is well illustrated by a case decided by the

United States Circuit Court of Appeals for the Eighth

Circuit, namely:

Hanoyer National Bank of the City of Xew York

ys. First National Bank of Burlingame, Kansas,

109 Fed. 421.

In this action the president of the defendant bank

had procured a note signed by himself to be discounted

by the plaintiff bank, who remitted the proceeds to the

defendant bank. The note not being paid at maturity,

.the suit was brought against the bank to recoyer upon

the note signed by its president. It appeared that the

president of the defendant bank had caused his indiyid-

ual note to be discounted so that the indebtedness

would not appear as that of his bank. There were two
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questions of fact in the ease. The first one was

whether or not the obligation sued upon was in reality

that of the defendant bank or the individual liability

of its president; and the second one was as to whether

or not the plaintiff bank participated in the fraud prac-

ticed by the defendant bank and its president, in caus-

ing the indebtedness to appear as the indebtedness of

the president of the bank when it was in fact the bank's

indebtedness, in violation of the banking laws of the

United States, There was a disagreement among the

members of the court in determining these two ques-

tions of fact. There was no disagreement as to the

law.

Judges Sanborn and Thayer held that there was suffi-

cient evidence to have warranted a finding that the lia-

bility sued upon was not the individual liability of the

president of the defendant bank, but was the liability

of the defendant bank. And they further held that the

evidence did not show, on the part of the plaintiff bank,

knowledge of or participation in any illegal or fraudu-

lent acts of the defendant bank or its president. They

were accordingly of the opinion that the nonsuit

granted by the trial Court was error.

Judge Caldwell held that the evidence on behalf of the

plaintiff showed that the liability was that of the presi-

dent of the defendant bank and not that of the defendant

bank. He also held that it appeared from the evidence

that thvi plaintiff bank participated in the fraudulent and

illegal acts of the defendant bank and its president, which

would preclude a recovery upon its part.
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^Vllile the facts of that case are slightly different from

the facts of the present case, the opinion of Judge Cald-

Avell furnishes a most lucid and able exposition of the

law applicable to this case. The illegal acts upon the

part of the defendant bank consisted of a concealment of

the indebtedness of the bank, in violation of

Sees. 5209, 5211, Revised Statutes of the U. S.,

which provide that national banks shall make report of

their resources and liabilities, and further provide that,

if any bank officer shall make an^- false entry to deceive

any officer, he shall be deemed guilty of a misdemeanor.

Upon this proposition Judge Caldwell says i

"When a statute makes the non-observance of its

"requirements a crime for which a penalty is imposed,

"a contract made to evade the statute or to aid or

"abet its violation, or which has that tendency, is

"void, independently of any question of public policy

"other than that appearing from the statute itself.

"The doctrine rests on the impregnable principle that

"no one can come into a court of justice and seek the

"assistance of the law whose claim is founded upon

"a contract or agreement made to evade or circum-

"vent the law."

A different conclusion upon facts similar to the present

case has been arrived at in the following cases

:

Nichols vs. Weed Sewing Machine Co., 27 Hun, 200.

Callicott vs. Allen, GT N. E. 19G.

Crowns vs. Forest Land Co., 71 X. W. 516.

It is said in the opinions in the:se cases that the contract

lu tw (^en the ])nrtios was one which they were not i>rohibited



20

from making. If that is really correct then those cases

have no application here, because, as we have shown, the

statute of Montana has provided a penalty for the doing

of the very thing which was done by the party beneficially

interested in this suit, and that penalty implies a pro-

hibition. The case of

Drexler vs. Tyrrell, supra,

has been the subject of criticism in

Jones on Mortgages, sec. 619,

where it is said, as it is also said in the three cases last

cited, that all of the cases cited in support of Drexler vs.

Tyrrell are cases in which the consideration of the contract

as between the parties themselves was either illegal or

contravened the policy of the law.

Let us refer to the cases cited and others which we may

find to ascei'tain if this criticism is justified.

Greenhood on Public Policy, 1,

is an authority cited in these cases last mentioned as sup-

porting the proposition which they endeavor to uphold.

Referring to page 529 of the authority cited we find the

rule applicable to the facts of this case correctly stated

as follows:

"A contract which binds the maker to do an act,

^'^or contcmphitcs the doing of an act hy the maker;

"or the other party; or which is made in considera-

"tion of the doing of an act; or which is made to

''enahlc the performance of an act; or tohich grows

'^immediately out of the doing of an act; when such

"act is a violation of law, or tohich is made in evasion
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"of ilic i)r<jLisioii{i of tJic luics of the ^tatc; or to tarry

"out a fraud upon such laws, is void, unless such

"laws be enacted by a rebellious though dc facto gov-

"erument."

A contract made upon Sunday is valid, at common law.

SAvan vs. SAvan, 21 Fed. 299.

The State of Arkansas enacted a statute as follows

:

"Every person who shall ou the Sabbath or Suu-

"day be found laboring, or shall compel his appren-

"tice or servant to labor or perform other service than

"the customary household duties of daily necessity,

"comfort or charity; on conviction thereof shall be

"fined one dollar for each separate offense."

A party within the State of Arkansas executed and de-

livered his i>romissory note and a mortgage to secure the

same for a valid consideration on Sunday. A suit was

brought to foreclose the mortgage and the case finally

reached the United States Circuit Court of Appeals for

the Eighth Circuit, where it was held that the note and

mortgage, being executed and delivered on Sunday, were

void and unenforceable.

Hill vs. Hite, 85 Fed. 268.

In the case of

Powhattan Steamboat Co. v. Appomattox Railroad

Co., G5 U. S. 247 , 16 L. ed. 682,

the Court, in speaking upon the subject of laws prohibit-

ing the doing of labor upon Sunday, says

:

"Statutes of the description mentioned usually con-

"taiu an express prohibition against such labor, but
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"we are inclined to adopt the early rule upon the sub-

"ject that where the statute inflicts a penalty for

"doing an act, although the act itself is not expressly

"prohibited, yet to do the act is unlawful, because

"it cannot be supposed that the legislature intended

"that a penalty should be inflicted for a lawful act."

And the Supreme Court of the United States again

speaking upon the question, in the case of

Gibbs & Sterrett Mfg. Co. vs. Brucker, 111 U. S. 597

,

28 L. ed. 534,

used the following language:

"The ground upon which Courts have refused to

"maintain actions upon contracts mlade in contraven-

"tion of statutes for the observance of the Lord's Day,

"is the elementary principle that one who has himself

"participated in a violation of law cannot be per-

"mitted to assert in a court of justice any right

"founded upon or growing out of an illegal transac-

"tion. Cranson vs. Goss, 107 Mass. 439; Holman

"vs. Johnson, Cowp. 341.

"If, therefore, the evidence shows a good cause of

"action without any participation of the plaintiff in

"an illegal transaction, he may . recover; the law

"simply refusing its aid to either party in giving ef-

"fect to an illegal transaction in w^hich he has taken

"part."

The case of

Bank of the U. S. vs. Owens, 2 Peters, 527,

was an action upon a promissory note which provided

for interest in excess of six per cent, which was in vio-

lation of the ninth section of the fundamental rules of

the bank charter, as follows:
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"Ti'.e bank sliall not he at liberty to purchase any

''public debt wliatovor, nor shall it take more than

"at the rate of six per cent per annum for or upon

"its loans or discounts."

It was held that there could be no recovery upon the

note. In the opinion we find the following".

"In the case of Aubert vs. Maze, 2 B. & P. 374, it

"is expressly affirmed that there is no distinction as

"to vitiating a contract between a malum in sc and

'^maliim proJiihitiim. And that case is a strong one

"to this point since the contract there arose col-

"laterally out of transactions prohibited by stat-

"ute."

"So the same doctrine was maintained in equity

"upon a similar contract in the case of Watts vs.

"Brooks, 3 Ves. Jun. 612, in which the Court ob-

"serves: There is nothing immoral in this transac-

"tiou but it is against a prohibitory statute. I

"doubt a little the policy of the act, but I cannot

"allow it to be argued that you can break a law

"covertly. The Court will not execute these con-

"tracts."

And continuing the Court says:

"Nor is the rule applicable only to contracts ex-

"pressly forbidden, for it is extended to such as are

"calculated to affect the general interest and policy

"of the country."

Whites vs. Polk, 37 Tex. 603,

was an action for an accounting, brought by the plain-

tiff against his partner, the partnership business being

to purchase cotton in Texas and take it into Mexico in
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ordc r to avoid the payment of taxes in Texas. It was

held that the plaintiff could not recover.

A statute of Kansas required that notes given for the

purchase of a patent right should contain the words:

"Given for a patent right." A note was given for a

patent right, but did not contain these words. It was

held that a recovery could not be had upon the note.

Pinney vs. Bank, 75 Pac. 119.

Money placed in the hands of another for the purpose

of effectuating a fraud on creditors cannot be recovered

back.

Bryant vs. Wilcox, 100 N. E. 918, and cases cited.

In

Holnian vs. Johnson, 1 Cowp. 341,

Lord Mansfield said:

":N^o Court will lend its aid to a man who founds

"his cause of action upon an immoral or illegal act."

In

McMullen vs. Hoffman, 174 U. S. 639; 43 L. ed. 1117,

the Supreme Court of the United States, speaking

through Mr. Justice Peckham, said:

"The authorities, from the earliest time to the

"present, unanimously hold that no Court will lend

"its assistance in any way towards carrying out the

"terms of an illegal contract. In case any action

"is brought in which it is necessary to prove the il-

"legal contract in order to maintain the action,

"courts will not enforce it, nor will they enforce any

"alleged rights directly springing from such con-

"tract,"
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In

(Hbbfs vs. (Jas i\)., 130 U. R 30G, 32 L. od. 979,

Mr. Chiof Justice Fuller, deliveriiij^ the opinion, said:

"The law cannot recognize as valid any under-

"takino> to do what fundamental doctrine or legal

"rule directly forbids, N'or can it give effect to

"any agreement the making whereof was an act

"violating In^.v. So that, in short, all stipulations

"to overturn—or in evasion of—what the law has

. "established; all promises interfering with the

"workings of the machinery of the government in

"any of its departments, or obstructing its officers

"ill their official acts, or corrux)ting them; all detri-

"mental to the public order and public good, in such

"manner and degree as the decisions of the Courts

"have defined; all made to promote what a statute

"has declared to be wrong—are void."

In

Miller vs. Amnion, 1-15 U. S. 421. 3G L. ed. 7'59,

the same Court speaking through Mr. Justice Brewer,

again said:

"The general rule of law is that a contract made
"in violation of a statute is void, and that, when a

"plaintiff cannot establish his cause of action with-

"out relying upon an illegal contract, he cannot re-

"cover."

There is an exception to the proposition of law stated

in Point 3, which is illustrated by the following cases:

Gold Mining Co. vs. Bank, 96 U. S. 640.

Bank vs. Matthews, 98 U. S. 621.

Bank vs. Whitney, 103 U. S. 99.
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The first of these cases was a suit by a national bank

to recover for money loaned in excess of the amount

permitted by the charter of the bank; and the last two

of these cases were cases involving the right of a na-

tional bank to recover upon an indebtedness secured by

mortgage upon real estate, given at the time the indebt-

e^lness was contracted. The acts of Cbngress relating

to national banks provide that national banks shall have

power to loan money on personal security; and that they

may receive mortgages upon real estate by way of se-

curity for debt« preinoushj contracted. It was held that

the act ui^on the part of the bank of making the loan of

money in the way in which it was made was not within

the authority conferred by act of CongTess. It was

alt^o held that it did not appear from the statute that it

was the intent of Congress that a contract entered into

by a national bank contrary to the terms of these pro-

visions should be void; and that the fact that a loan

nnide in the way in vv-^hich these were was not within the

powers conferred upon the bank, was not available as

a defense to a borrower. The correctness of these deci-

sions appears to have been doubted by the Supreme

Court in the last of these cases decided by it, and Mr.

Justice Field, who delivered the opinion of the Court in

that case, placed the decision upon the gTound that the

earlier cases had been acted upon by the business world

as declaring the settled law upon the question; and that

rights had grown up in that way w^hich should not be

disturbed, even though the Court should be of the opin-

ion that tiie earlier decisions were wrong in principle.
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These cases afford au exception to the general rule

tliat a contract entered into contrary to the provisions

of law, is void. The question is discussed in the late

case of

Miller vs. Amnion, supra,

where we find the following:

"There can be no civil right where there can be

"no legal remedy-, and tliere can be no legal remedy

"for that which is itself illegal."

"There are some exceptions to this general rule,

"and the last two cases cited (Paugborn vs. West-

"lake, 36 Iowa, 54:6; Harris vs. Eunnels, 12 Hov\'.

"79) furnish instances thereof. These exceptions

"are based upon a supposed intent of the legisla-

"ture. In Pangborn vs. Westlake it was thus

"stated how the exceptions could be determined,

"and we are therefore brought to the true test

"which is, that while as a general rule a penalty

"implies a prohibition, yet the courts will always

"look to the language of the statute, the subject

"matter of it, the wrong or evil, which it seeks to

"remedy or prevent, and the purpose sought to be

"accomplished in its enactment; and if from all

"these, it is manifest that it was not intended to

"imply a prohibition or to render the prohibited

"act void, the Courts will so hold and construe the

"statute accordingly. And in Harris vs. Eunnels,

"this Court, after noticing some fluctuations in the

"course of decision and observing that we have

"concluded before the rule can be applied in any

"case of a statute prohibiting or enjoining things
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"to be done; with a proliibition and a penalty, or

"a penalt}^ only, for doing a tliino- which it forbids;

''that the statute must be examined as a whole

"to find out whether or not the makers of it meant

"that a contract in contravention of it should be

"void, or that it should not be so; added: It is true

"that a statute containing a prohibition and a

"penalty makes the act which it punishes unlaw-

"ful, and the same may be implied from a penalty

"without a prohibition, but it does not follow that

"the unlawfulness of the act was meant by the

"legislature to avoid a contract made in contra-

"vention of it. When a statute is silent and con-

"tains nothing from w-hich the contrary can be

"properly inferred, a contract in contravention of

"it is void."

In the present case the statute is silent upon this

subject and contains nothing from which it could prop-

erly be inferred that a contract in contravention of its

terms would not be void; therefore, applying the rule

above announced, it must be held that the contract in

the present case is void. It is further to be held void

regardless of any intent to be gathered from the stat-

ute because contrary to public policy.

The present case is very much like the case, accord-

ino- to the facts as determined by Judge Caldwell, of

Hanover National Bank vs. First National Bank,

supra;

and if, according to the facts as found by Judge Cald-
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well in that case, the plaintiff was not entitled to re-

cover, the appellee in this action is also without the

right to obtain an enforcement of her contract.

Point 5. The decree appealed from should he reversed.

Respectfully submitted,

W. B. RODGERS,

H. W. RODGERS,

JOHN W. JAMES,

JOHN A. SHELTON,

Solicitors for Appellant.


